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WHEN THE GAVEL GROUNDS

THE GUN:

LESSONS FROM EX PARTE

ASIEDU

Francisca Serwaa Boateng, Esq.

A: Introduction

In every democratic society worth its name, the
Judiciary serves as the buffer between the op-
pressor and the oppressed; the bully and the
bullied; the thief and the victim. The Judiciary
also serves as a check on the unbridled use of
power given to public officials to perform their
public duties. Some public officials get dizzy by
the sheer power they come into when appointed
to certain public offices. Some turn to corrup-
tion, extortion and plain thievery as a way of life.
Others use such powers to pursue private gains
which otherwise will be a mirage in their realm

of reality.

Of course, in certain cases, the supervisory role
of the courts has left much to be desired. But in
other instances, the courts have risen to the oc-
casion and no matter whose ox was gored, they
have manifested the power of the gavel even
over the deadly sound of guns. One such re-
freshing instance where the Supreme Court
rose to the occasion was in the recent case of
Ex parte Asiedu.[1] In this article, we learn
about what happened in that case and how the
Supreme Court handled it to the admiration of

many citizens.
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B: The case of Ex parte Asiedu

Facts: Sometime in 2022, one Asiedu was nom-
inated as the Paramount Chief of Assin
Atandansu Traditional Area. Asiedu’s Head of
Family, Oppong Kyekyeku, filed a petition be-
fore the Judicial Committee of the Central Re-
gional House of Chiefs to oppose Asiedu’s
nomination. Kyekyeku’s claim was that, he was
the proper person to nominate someone to be
considered as the Paramount Chief of the tradi-
tional area. And since he did not nominate
Asiedu, Asiedu’s nomination as Paramount
Chief was not proper.

Procedure: After Kyekyeku filed his petition at
the Regional House of Chiefs, he also filed for
injunction to prevent Asiedu from going through
the customary rites of being confined and out-
doored as Paramount Chief until the petition
was heard. Though the injunction application
was pending and not yet heard, Asiedu, a top
military commander in the Ghana Army, or-
dered about 20 armed soldiers to go to Nyanko-
masi Ahenkro to intimidate the residents.

FOOT NOTES

[1]The full citation of the case is Republic v High Court,
Cape-Coast; ex parte Brigadier General Augustine

Asiedu (Ebusuapanyin Oppong Kyekyeku Interested Party)
Civil Motion No. J5/54/2023 ruling dated 27th June, 2023,
SC




Asiedu then imposed himself by force as the Par-
amount Chief of Assin Atandansu Traditional Ar-
ea. Kyekyeku later cited Asiedu for contempt of
court at the High Court in Cape-Coast. The con-
tempt application was adjourned several times as
Asiedu had filed an application to strike it out.
Now, when the judge refused to strike out
Kyekyeku’s contempt application, Asiedu peti-
tioned the Chief Justice to remove the High Court
Judge hearing the contempt case on grounds that
he was biased. Before the Chief Justice could ad-
dress his petition, Asiedu filed an application for
an order of prohibition at the Supreme Court to
prevent the High Court Judge from handling the
contempt case. It is the Supreme Court applica-
tion for prohibition that led to the ruling or decision

we are discussing now.

Holding or decision of the Supreme Court: The
Supreme Court did not grant Asiedu’s application
to prohibit the High Court Judge from sitting on
the contempt application. This was because
Asiedu could not show any bias or real likelihood
of bias against the High Court Judge. Secondly,
the fact that Asiedu had petitioned the Chief Jus-
tice was not a cogent ground for seeking a prohi-
bition order against the High Court Judge. Most
significantly, the Supreme Court criticized the way
and manner Asiedu used his position as a senior
Army officer to harass and intimidate Kyekyeku
and other people in Assin Nyankumasi. This is
what the Supreme Court said (through Amadu,
JSC):

“As the highest court of the land, we cannot
rest this delivery without placing on record our
observation of the conduct of the Applicant.
We notice from the affidavit evidence of the
Interested Party that,
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the Applicant’s conduct constitutes an abuse
of his highly revered public office. We have
taken notice of the fact that, the Applicant is a
Brigadier-General of the Ghana Armed Forc-
es. He is also the Director General in charge
of training at the Ghana Armed Forces. Thus,
he is no mean person, but a senior officer
who directs and supervises the training of
members of the Armed Forces.

Upon our review of all the processes filed,
and the conduct of the Applicant at the trial
court, while we do not question his right to
pursue his aspirations of being the Paramount
Chief of his traditional area, we need to em-
phasize that,

as an occupant of a high public office in the
Armed Forces, he cannot deploy the machin-
ery of the Armed Forces and for that matter
privileges accorded him by the State as sen-
ior Army Officer of the rank of a one star Gen-
eral, to the disadvantage of his opponents in
a private matter and thereby subvert the due
process of the law through intimidation. ... We
state without equivocation that, persons of the
kind of the Applicant, must not be allowed to
take advantage of their public offices in order
to advance their private ventures whether
commercial, social or customary.

Continuing, Amadu, JSC brought the point

home with more punch when he stated thus:
“‘We dare say that a cardinal characteristic of
the 1992 Constitution, is the vesting of sover-
eign power in the people of Ghana. It is the
people of Ghana who have delegated their

powers to




in public offices to administer same on their
behalf but within the framework of the laws
of the land. It is equally pertinent to state
that, no person including the Chief of De-
fence Staff (CDS); the instant Applicant a
Brigadier-General of the Armed Forces; as
well as Members of the Executive, the Leg-
islature and Judiciary should take undue ad-
vantage of their offices in pursuing private
concerns to the detriment of their adver-
saries who have no access to the machin-
ery of the state apparatus. ... [W]e note with
great concern how the Applicant who is of
such senior status in the Military will abuse
his office with the support of his junior ranks

in a contest for a traditional position.”

Conclusion:

The case of Ex parte Asiedu exposes one of the
biggest threats to Ghana’s democracy — abuse
of office by some public officers. Such abuse of
office is often employed by some public office
holders to advance their private pockets, steal
court cases over the heads of their opponents,
slither their way and ingratiate into social and
customary graces and sometimes, plainly steal
from public coffers for their personal gratifica-
tion. At the end of the day, Ex parte Asiedu
serves as a sumptuous food for thought for our
public officers wherever they may find them-
selves in our fledgling democracy. One can only
admonish public office holders with the well-
known aphorism: A word to the wise is enough.




LEGAL CRISS-CROSS PUZZLE
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Answers will be provided in the next

edition of the Okyerema article
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ACROSS

4. Friend of the court.

5., A proceeding in which a criminal defendant is brought into court, told of the charges in an
indictment or information, and asked to plead guilty or not guilty.

6. A serious crime, usually punishable by at least one year in prison.

DOWN

1. A formal accusation by a government attorney that the defendant committed a misdemeanor.

2. The sale of a debtor's property with the proceeds to be used for the benefit of creditors.

3. The group of persons selected to hear the evidence in a trial and render a verdict on matters of fact.
7. A judge in the full-time service of the court. Compared to senior judge.

Use the clues to fill in the words above.
Words can go across or down.
Letters are shared when the words intersect.
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